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In re SEARCH WARRANT 013487 
EXECUTED AUGUST 22,2018 AT 
JFMORGAN CHASE BANK 

YORAI BENZEEVI, 

Moving Party, 


SUPERIOR COURT OF THE COUNTY 
OF TULARE 

Respondent, 

TOLARE COUNTY DISTRICT 
ATTORNEY’S OFFICE, 

Real Party in Interest. 
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Heafly five months ago, the State seized approximately $937,000 from Dr. Yorai 
Benzeevi’s bank aacoxint pursuant to a search warrant issued by this Court. The Stale has not 
charged Dt. Benzeevi with any crime, Beginningon January 22,2019, the Court will conduct an 
evidentiary heaiia^ whether that seizure Was lawful tinder California law and the 

California and the United States constitutions. 

That evidentiary hearing should also serve as a hearing under Frafiks v. Delaware, 438 
U.S. 154,155-56 (1978), and related Califomiti'attthotities. Frariks holds that when the target of 
a search warrant makes a substantial preliminary showing that tirevyarttiJS Was obtained by a 
^‘deliberate falsehood or,,.reckless disregard ofthe truth,” the Fourth Amenthnent mandates an 
evidentiary heantig-B) challenge the veracity of the affidavit. Id. at 171. An equivalent entitlement 
exists Ui^er the California constitution. See Fe&pie v. Kurland, 28 Cjd.3d 376,383-^5 (1980). 

He% Drt Benzeevi has made a significant preliminary showing justifying the need for an 
enddeirdmYheaaing. Sfee Dr. Benzeevi’s 10/26/2018 Brief in Supp. ofFRs hiot. for Return of 
Seized Property at 6- IT M Attach. A. He therefore enjoys a Fourth Aftiendhweii: tight to a Franks 
h^ingv Moreover, the Court has already decided to eonduct an eviden^ary hearing on Dr. 
Benzeevi’s motion for retuih of seized property, which will involve rtitich Iheii^ane evidence and 
saihe factual issues as a hearing. After dX\, Franks itself a Frdtifehearm^ 

is closely related to a standard eballengti to a search warrant: “We see no prihrdpled basis for 
distinguishing between the question of the suffiGiency of an affidavit, which also is subject to a 
pO%|earch reexamination, and the question of its inte^ty.” 438 UB. ^ 171. It would therefore 
be wfrBteful and fnefficient not to address both highly ittterrelated issues in the ^me hearing, 
particularly given that Dr. Benzeevi is entitled to a hearing on botii issues. 

The State’s arguments to the contrary make no sense. First, the State contoids tiiat Dr. 

Benzeevi is not entitled to a Fmaity hearing because a motion to suppress under Penal Code 

section 1538if is Only available to criminal defendants. This argument fails on multiple grounds. 

As a lhTe.shold matter, the statutory basis for Dr. Bdnzecvi’s motion for return of seized property 

is Penal Code section 1539, which applies to “a person who is not a def^jdant in a criminal action 

at the time the hearing is held,” as well as section 1540—not .section 153 8.5. This flaw in the 
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State’s reasoning is epitomized by the fact that the State styled its brief as an “Opposition to 
Movant’s Motion to Suppress,” even thouj^ Dr. Benzeevi has never filed a motion to suppress. 
But more importantly. Dr. Benzeevi’s entitlement to a Franks hearing is constitutional, not just 
statutory. Franks is clear that it derives directly from the Fourth Amendment-—not from a state 
statute. 438 U.S. at 172 (“if the remaining [non-pequriousj content [of a search warrant affidavit) 
is insufficient, the defendant is entitled, under the Fourth and Fomteenth Amendments, to his 
hearing”). And California case law similarly acknowledges that the right to challet^ “deliberate 
or negligent misstatements” in an affidavit “arises both from our Constitution’s guarantee against 
unreasonable search and seizure and from statutes regarding suppression of illegally obtained 
evidence.” Kurland, 28 Cal.3d at 383 (emphasis added). So while a criminal defendant may enjoy 
certain statutory rights under Penal Code section 1538.5, all c/rize«s—including Dr. Benzeevi— 
are protected against unreasonable seardies and seizures by the Fourth Amendment and Article I, 
Section 13 of the California Constitution. And section 1539, which the State ignores, confirms 
that non-criminal defendants may challei^e the grounds for a search warrant. Thus, Dr. Benreevi 
has a clear constitutional entitlement to a Franks hearing, and section 1538 does not and cannot 
provide otherwise. 

Next, the State argues—^with 140 pages of supporting exhibits—^that Dr. Benzeeyi’& Oi^ 

of proof in support of his request fot& Franks hearing was inadequate. This argument is both 

improper and ironic. Dr. Benzeevi subinitted his offer of proof in support of a Fmnfer hearing— 

including citations to dozens of evidentiary exhibits—on October 26,2018. The State responded 

the following week, refusing to offer any evidence until there was an “actual evidentiary 

hearing.” DA’s 11/2/2018 Resp. to Dr, Benzeevi’s Surreply in Supp. Of Return of Seized 

Propcity and Related Bvid. Hearing at 2. At the ensuing hearing, the Court agreed with the Stqte, 

declined to consider any evidence at that time, and set an evidentiary hearing for January 22, 

2019. See 11/9/2018 HeafingiTt. at 18. For the State now—^after insisting on an evidentiary 

hearing—^to mount an evidentiary challenge to Dr. Benzeevi’s offer of proof by motion is 

hypocritical and improper. The Court could not have been clearer: “I will respectfully decline to 

look at the documents., .[bjecause 1 believe that [this] is a factual issue tliat is more appropriate 
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for att evidentiary hearing.... And both l^ies indicated that the appropriate remedy is a hearing 
under MbGrow and Ensoniq, and I believe that’s where we are headed,” Id. Accordingly, the 
State’s attacks on the evidentiary sufficieney of Dr, Benzeevt’s offer of proof are precluded by its 
ovm positions and, more importaniy, hy Gourt order. 

In any event, case law prohiMts a pourt from considering the governfflenl’s evidence when 
evaluating the sufficiency of an of^ Of proof without conducting a full-fledged Blanks hearing. 
As die Seventh Cfrcuit explained in Unde4 States v. McMurtrey, 704 F.3d 502* 504 (7th Cir. 
2012) (“However, the court should hot give the govermnent an p^octunity to present its evidence 
on the vsiid% of pus warrant without converting the hearing iafipa frill evidentiary Franks 
hearings teld«fl®g ffifl cros of government witosssesi”). fror this reason as well, the 

Court should not OOhsider the Stafie^ptocedurally improper argument. 

fhat sanfr it is notable that the State is now migrating away from the legEp flieories that it 
presente^td the Court in its search"«®oi*p appKGafr^r-^n ^ppareid acknoviiWgment about the 
ddfesfein the application. For iUsiti&Isfe.lP^ Dr. Benzeevi explained previous^, the State withheld 
the relev^ contents of the hfa^er Services Agreement (“MSA”) and Resolution 852 from the 
Court when applyingfor the search warrant. See Dr. Benzeevi’s 10/26/2018 Brief in St^P-dfHis 
Mot. for Retttm of Seized Propeity at 6-11 & Afltach. A. Crifreally, those two documehts 
official enaoitoenta of the Tulare Local Heiifll Cae District (the “District”) and feey expessly 
authorized the acts that the State now j^ffrays as theft or embezzlement. See J^ktnd, 28 CaL 3d 
at 384,f‘The; Courte of Appeal have consistently held feat an affidavit may he msufficientwhen it 
omits facts adverse to the warrant application.”). But fee State is now f^ng to justi^f concealing 
from fee Court the MSA and Resolution 852 with the new and fanciful theory feat those 
documents were void under Covemment Code section 1090 (even though the District just spent 
millions of dollars going through a painful bankruptcy process for fee purpose of terminating feis 
supposedly void contract). As is becoming increasingly apparent, the State is unable to defend its 
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original search warrant application.’ 

lor the foi-egoing reasons, the upcoming evidentiary hearing should also serve as a Fmwfa 
hearing. In the alternative, because of the evidfittfiary overly between the upcoming evidentiary 
hearing and a Franfe hearing, the Court can defer deciding whether to treat the hearing as a 
Franks hearing until after evidence has been presented. 

Dated: January 14, 2019 KEKEll, ^#1 NEST & PITEI^ LLP 



ajLIOTR. PETERS 

Attorneys for Dr. Yorai Benzeevi and 
Healthcare Conglomerate As^ciates, LLC 


' The State is also attempting to hold itself to the lowest possible ^andard. It cites to PmpH V; 
Varghese, for die proposition that “technical requirements for elafiomte specificity haveno place 
in the review of search warrant affidavits.” 162 Cal. App, 4fh lOM, 1103 (2008) (citing XJnit^d 
States V. Ventresm^ 38© ti.S. 102,108). But that language merely refers tp the longstandmgi,pm- 
Franks proposition tiiat common law plejiding stanibrds do not apply in the search warrant 
context. Of course^ no one is attempting to impose such standards Mte, Rather, Dr. Benzeevi is 
making the common sense argument tihat tiie Cogrt should have been notified about fee MSA and 
Resolution 852, even if the State believes ithas some implausible and counterfeetual legal feeory 
m to why they fire void. 
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My business address fe 265 Bgst River Park Citele, Suite 310, Post Office Box 
28340, Fresno, California 93729. I ain effipldyed in Frestto Cbtfllty, Califonfia, I am over the 
age of 18 years and am not a party to this case. 

On the date indicated below, I seived die foregoing doenmentC®) described as 
DR. BENZEEVPjS RESPONSE TO PEOPLE’S BRIEF REGARDING JANUARY 22, 
2019 EVIDENTIARY HEARING on all interested parties in this action by placing a true 
copy thereof enclosed in sealed envelopes addressed as follows: 


Tim Ward 

Tulare County District Attorney 
Trevor J. Holly 
Deputy District Attorney 
221 S. Mooney Blvd., Room 224 
Visalia, CA 9'3291 
Telephone: (559) 636^5494 
Fax: (559) 730-2658 
Email: lfeoHv@co.tulare.ca.us 


X 


Kevin Rooney, Esq. 

Hammersebmidl Law Corporation 
2445 Capitol Street, Suite 150 
FreOTQ.CA 93721 
Tdl^hone: (55^133-5333 
F^T559) 233-4333 

kevij^hammerlaw’corp.narB 


(BY MAIL) I am readily fomiliar with the business' practice for collection 
and processing of correspondence for mailing, mid that correspondence, With 
postage thereon folly prepaid, will be deposited with the United States Postal 
Service on the date noted below inihe ordinary course of business, at Fresno, 
California, 


X_ (BY J^lCfRONIC MAIL) I eansii^: delivery of such dOGUment(s), to be .sent 

to the electronic mail address!^} bf the addfoss6b(a). 
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(BY OVERNIGHT COURIER I caused the ^teverreferenced envelope( 5 ) to 
be delivered to an overnight cojT^ service for delivery te the addressce(s). 

EXECUTED ON January 15,2019, at Fresno, Califo0§a> 

(FEDERAL) I declare that I am employed in the office of a member of the bar 
of this court at Whose direction this service was made. 

DeboiahPell 
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